[

Cio Pers-
THE COMPTROLLEN GORNERA .
OPF THERE UNITED BTATES

WASHMINGTAON, D.C. BOE48

-

mILN: B~-183088 DATE: Merch 23, 1977

MATTERm OX: Reconiideration of Everett Turner and avid L,
Caldwell - Retroactive Temporary Promotions
for Extended Detiils to Higher Grades

DIGEST:; Turner-Caldwell, 55 Comp. Gen. 539 (1875),

' allowed retroactive teiporary promotions with
backpay for employees improperly detailed to
highar grade positions for exter.” 1 periods,

The Civil Service Commission r, - zested a
review of this decigsion. Cn reconsideration,
we find the interpretation: proper and affirm
Turner-Caldwell and Marie Grant, 55 Comp.
Gen. 185 (1578)

This action involves a’ recor.aideration of :In'the Mautieriof Everett
Tarner and David L. Caldwell - Retroactivo Temporary Promotions
~ 3 er Grades, 4%, ’Ecemser 5,

38 com I.;,099. JHAt decision’ hold that mpmyees detafled
to, hlghu' ;ru.r' gitions’ for more. then 120 d&7s, without Civil Service
Commiassion (CSC) Fproval, are entitled to » vetrodctive tethporary
promotions with ba.cl:pay for the period beginning with the 121st day
of the detail until the detail. -.s terminated. The Civil Service Commis-

sion's Board of Appeals and' ‘Review (now Apoeals Review Board)
In the Matter of David L. Clldwell and Everett Turner, April 19,
y cons uea the provisions. \o? subchapter 8, chapter
300 of the Federll Personnel Manual (FPM), 'as entitling the two em-
oyees to retroactive temporiar ¥ promotions for extended details to
h&-ade positions where the agency had not obtained & ;{groval from
the C Service Commission to extend the details beyond 120 days.

The facts are !ully stated in'the Board's decigion and our earlier
decision and are only briefly r estated here. Mr. Turner's official
poaiﬁon in the Bureau of Minea, Department of Interior, was that of

Assessment Officer, grade GS~14. As required by his position
delc ription, he served as "Acting" Assessment Officer, grade GS-15, |
for more than 26 months while that position was vacant. Mr. Ca.ldweu's
official position was Assistant Assessment Otficer, grade GS-13 and
bz served as "Acting" Deputy Assessment Officer (GS=14) for more
than 15 months. Bothof thése.assignments were reflected in internal
memoralda of the Bureau of Mines, but neither was formalized in an
official personnel record. When another employee was designated

as "Acting" Assessment Officer, Turner and Caldwell resumed their
oﬂicm positions and filed a grievance alleging a reduction in rank,
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prm:l by the two employeu from a dismissal by the
Commhl 's Appeals Examiring Office, the Board of Apresls and
.Review found that the agency had no discretion to continue the'two
details beyond 120 days without CSC's approval and, consequently,
had violated the Civil Service Commisnion's Federal Personnel |
Manual requirements for such deifls. It, therefore, ordered the |
agency to grant temporary retroactive promotions to Turner and ‘
Caldwell for the periods of their detafls lasting beyond 120 days. |
The two employees filed cleims with this Office for backpay. We :
adopted the Board's interpretation and allowed the claims, overruling

52 Comp. Gen. 920 (1973). 55 Comp. Gen. 539. supra,

Subsequently, In Marie Grant, B~ 184990 .February 20, 13786,
35 Comp. Gen. 783, e vuled that the Turner-Caldwell decision
:Eghed retroactively to extended details to bigher g ade positions,
ject only to the time limitatica: on filing claims imposed by
31 U.S. Code $ Tla,

7he General Counsel of the Civil Service Commission has now
urgec .$ to reverse our decision. In a letter to this Office dated
November 2, 1978, the General Counsel stated as follows:

"% % # The award of back pay to '!mrner
and Caldwell was presumably premised upon
the assvraption that the employing agency
(Uepartuient'of thiInterior, Buresu of Mines) |
was absolutely required temporarﬂy to:promote :
them on the 121st day of their details. That is, !
the premise set forth by the Board decision and
adopted by the Comptroller General is that the
agency has a nondiscretionary duty to promote
on the 121st day and the failure to do so amounts
to an unwarranted and unjustified personnel
action,

""We have thoroughly reviewed this matter
with the pertinent Commisgsion offices and
bureaus, however, and have concluded that the
Board-incorrectly interpreted subparagrapks 8-4(e)
and 8-4(f) of subchapter 8, chapter 300 of the FPM.
It simply is not Commiassion policy to mandate
temporary promotions in cases of agencies

‘/-"-“-").\



Ty .

T d v ey

B-~183088

extending d(:ails beyond 120 days without Commission
approval, Rather, the Commission's int etation of
the porthont vigions s, as it has been for many
years, that ugmting of temporsry promotions even
fn overlong detail situations is essentially left to tbe

discretion of the uuncy.

"To be sure, agencies may sbuse that discretion
by continuing. emplcyou in detaile to higher graded
positions for too Iong'a period. And, in sorue such
casec 8 proper coirective action:could be & temporary

mot:lon for the employees invelved; tht.t promotion,
waver, would be! prosmctivc only. In short, the
‘Board action in ordei’ing retroactive temporary promo-
“tions for. Turner and Caldwell incorrectly departed from
the Commission's view of the meaning of chapter 300

of the FPM. (Emphasis in original)

"Notvithahnd!ng the abiove, in our judgment,
the fact that more tian two.years'has elapsel aince
the decisicn in the Turner/(Caldweil cases, would
make it {happropriate o ask the Civil Service
Commiasioners to reopen that particvlar decision
under the procedures set forth'at § C, F.R.

§772.812(a), * * u"
.The Executive Di.ractor of the Civxl Service Com.:mssion ir:a letter

dated March 8, 1977, has alfd expresged the concern of the Cuimmission

over the back pay issue, paiticularly where super grades ire mvolved
and where the Whitten amendment would come in'o play. Tho Executive
Director also raises questions concerning certain practical problems
which may result: from requiring agencies to pay the extra costs of the
kigher grades where amployees are performing the duties of higher
grade positions without complying with the provisions of the Federal
Personuel Munual.

In the hght ot these commients we have teexamined the matter,
While we recognize that a basis exists for the views stated on bebalf
of the Commission, those views do not affect our reading of sub-
chapter 8, chapter 300, of the Federul Personnel Manual to the effect
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that, for purposes of backpay, it impoies 2 nondiscretionary dut{ upon
sn sgency eitber to seek the Commission's spprival to extsnd 2 detail

to a higher grade position beyond 120 days, or.to ote the detailed
employee for a temporary period after the first 14C days. Paragraph
8-3b(2) vf the subchapter flatly limits all details ho 120 days unless
prior apuroval of CSC is obtained, and it states tiat higher grade
details will be confined o the intitial 120 deys, plus one extensicn for
& maxiriui of 120 more days, Paragraph (-4¢(1) states tliat for a
detail of over 120 days an agericy must cbtain prior CSC spproval,
Under paragraph 8-4!(4), "if the detall is to a higher grade rosition,
the Commisaion will approve only one nxtension of up to 120 days, for
a total of 240 2ays." Also,' pu'qraph 4 -1¢(2) of FPM chapter 338,
subchapter 4 "Promotion Proceduras, " reaffirms t'iat employses
should not be detailed to higher grade irork, excep’: for brief periods,
and that normaliy an employee should be given a temporary promotion
instead. D summary, detailing emplo; r-as for extcnsive periods with-
out Commisiion approval or temporar ' promotions ¢ircumvents the
checsks and balances of the systern ard is .10t conducive to scund
persornel mancgement.

Indeed, we find additional support for this construction of the
Federal Personnel Manual in 5 U.S.C. § 3341 (1970) which governs
employee details within Executive and military departments. This
statute clearly v'ndir'ates the intent of the (.on e98 to limit dgency . -
discretion in d. .ailing omployees to:brief periods of tiine by providing
that: '"Details * # # may be made only by written order of the head of
the department, and may be for not more thian 120 days. " In partic-
ular cases, as an exception t the stated time restriction, the atatute
permits details to be extended for periods not sxceeding 120 days, but
only upon written order of the head of the department, which insures
review 2f each detail and its justification. There is no discretion
beyond that authorized by the statute,

We do not believe that the statutory provision and the provicions
in the FPM covering details, which specifically state certain pro-
cedures which are to be followed to protect employees #zould be
construed to leave the employee without & remedy in the event the
agency decides to ignore, or inadvertently rdoes not follow, the
requirements of the statute or the FPM.

Subuequent to our ruling in Turner-Caldwell, the U.S. Suprcmc

Court on March 2, 1978, decidéd Unlfed Stataa v. Testan, 424 U, S.
382 (1876), The Testan cass involved the i<due of entitlement of
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beckpay for errors iu position classification levels. The Su une
le that "» # # pefther the Classification Act nor the

Py Act creates a mbatantive right in the respon-ients to hnclcpuy

for the period of their ell.tmod wrongful clus:ﬁcut!ons. " 424 77,8,

at 407,
- The decisions of this Office are consistent with the Testan holding

- dnt classificution actions tpg-ading: a position may nntBe made

retroactive so n\b entitle he incumbents to backpay. Despite
dictum to the effect that entitlernent tv backpay can be founded only
upon wrongful withdr-wal of pay, we view the Testar czge ay limited
to the igoue of improper chuiﬁcation. ’

We have }:rwumuy ueld that:Testan does not preclude retroastive
correction of unfustified dnd unwirranted personnsl aitions, whether
they be acts of commission or fafluras to act, whare the agency has
failed to carry out r, nondiscretionary regulation or poliny. See, for
sxample, 33 Comp. Gen, 1311 (1378), B-180010, Augus!' 30, 1978,

and 65 Comp. Gen., 1443 (19"8). 3

" We' are aware thit ow’ decibmn in Turner-Caldweu differs with
the rationale expreéssed in Péters‘y, United States, 208.Ct. Cl, 377,
decided on December 17, IUTC, 12 deys aiter our deczision was iggued
on December 5, 1575. Although the factual situation'in-the Peters
case is somewhat similar to"thé situation in Turner-Caldwem
ipparent from the Peters ductqioﬂ that the Court of; Claims was, ot
informed that'the Board ox Appt «i8.and Reviow had Iriz.ttla;z-;:u-eted -He
Civil'Service Commiesion's employee detall provisicns as requiring

" ‘mandatory texcporary prowmotions wnder certair sonditions and that

UL Ofﬁce ‘had ‘concurred in that intorpretation. Hence we do not feel
~ompelled to follow Peters. See Markets v. Retail Clerks Union,
398 U,.S. 235 /1970); 20 Am. ig Couris § 183(18685); 21 C. J. 5.
Courtr"s 186(c) (1940).

A.ccordinglv. we ‘adheie to/the v':law that under the detail provi.sions
of the FPM, an agency head's, -discretion to make a detail to a’ ‘higher
grade position lasts no longer"*hm 120 days, unless proper adminis-
trative procedures for extendiig the detail are followed: We further
affii‘a“ that a violation of these provisions is an unjustiﬁed or unwar-
rantéd personnel sction under the Back Pay Act, § U.S.C. § 5596
(1970), for which the corrective action is a retroactive temporary
promotion and backpay, as set forth in our decigion 55 Comp.

Gen. 339, supra. It is necessary, however, that the employee
satisfy the Teqi.Tements for a retroactive temporary promstion.

-5-
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In this connection, certain statutory and regulatory requirements
conld affact the ‘entitlements of an employse otherwise qualified for
corrective action as a result of an improper extended detail., For
example, an employ=e 1mproporlg detailed for an extended pericd,
who fails to meet the time in grade requirements of the '"Whitten
Amendment, " 5 U, 5.C. § 3101, note, would rot become entit]ed to
a retroactive tempirary promotion until such time in grade require-
ments were sctisfiod. See 55 Cormp. Gen., 839, 3543. -Simdarly,

an employee improperly detailed to a grade GS-16, 17 or 18 position
for an extended period would not be entitled to a retroactive tempo-
rary promotion unless the provisions of 5 U.S5.C. § 3324 governing
appointments to such supergrade positions had beer complied with.
See our decision B-186084 of today. '

This decisicn only proﬁdes an entitlement to a temporary p:'-'bmotion
to employees improperly detailed for extended periods and should not
be construed as providing an entitlement to a permanent promotion,

Accorcii'ngly, on reconsgideration, we affirm our holdiﬁgs in
Turper-Caldwell and Marie Grant,

T A, B

Comptroller General
of the United States
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TO THE HEALDS OF DEPARTMIENT& INDEPENDENT ESTABLISHMENTS,
AND AUTEORIZED CERTIFYING AND DISBURSING OFFICERS

Subject: Settlement of Federal Employees Claims for Backpay
Resulting from Improper Detalls

Attached is‘a' cOpy of our deciaion ‘of today, B-183088. In the
Matter of Reconsideration of: EVeratt. Turner and David L. Taldwell--

, Retroactive Temporary Promotions for Extended Details,to Higher
Gradea, that mﬁm ‘our Ooriginal Turner-Caldwell def;jsion,. a"a‘ Comp.
Gen. 539 (1975), which holds that employees improperly detaiied to
hishuﬁirade poaitions for eTtended periods without un approved
extension are entitled to retFoactive’ temporury promotions and back-
pay from the 121st day of such details. Today's dacision also »f-
firms Marie Grant, 55 Comp. Gen. 785 (1978), which held that
Turner-Galdwell was applicable on a retroactive basis subject to
the statute of limitations.

: Employees' ¢laimg for backpay Incident to $uch improper details
that satisfy the criteria set forth in Turner-Caldwell may be setiled
by agencies and departments withouf referring them to this Office.
However, where doubt exists that a claim satisfies the criteria,
the claim should be referred to our Claims Division, pursuant to

4C.F.R., Part 3l.
o . [

Comptroller General
of the United States

Attachment '
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